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Ms Jenny Fontaine
FOIA Officer

University of Illinois at Chicago
Office of Public Affairs MC 288
601 South Morgan Street 1301 UH

Chicago Illinois 60607

RE PreAuthorization Request 2010 PAC 6576

Dear Ms Fontaine

We have received and reviewed the written notice from the University of Illinois at

Chicago University of its intent to deny disclosure of employee performance
evaluations as exempt from disclosure under subsection 71c of the Freedom of
Information Act 5 ILCS 1401 et seq as amended FOIA

Mr Joe Vardon submitted a FOIA request to the University dated March 18 2010
seeking all performance reviews complaints letters of commendation and police and

investigative reports for Gene Cross a former basketball coach andor teacher at your
institution In its written notice the University sought to deny disclosure of Mr Cross

performance evaluations as an unwarranted invasion of personal privacy under
subsection 71c of FOIA The University further asserted

The requested records are highly personal to a reasonable person and the

subjects right to privacy outweighs any legitimate public interest in

obtaining the information Additionally releasing these records would
have a chilling effect on the Universitys ability to make honest
evaluations of its employees

The Universitys use of the subsection 71c exemption with regard to these

performance evaluations is denied Subsection 71c of FOIA exempts from inspection
and copying personal information contained within public records the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy unless the
disclosure is consented to in writingby the individual subjects of the information 5
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ILCS 14071c The exemption defines unwarranted invasion of personal privacy as
the disclosure of information that is highly personal or objectionable to a reasonable

person and in which the subjects right to privacy outweighs any legitimate public
interest in obtaining the information Id

However subsection 71c also provides that the disclosure of information that bears
on the public duties of public employees and officials shall not be considered an invasion
of personal privacy Id Emphasis added In Gekas v Williamson the Illinois

Appellate Court emphasized this limiting language in considering a FOIA request for
citizen complaints filed against a specific county sheriffs deputy 393 Il1App3d 573
574 912 NE2d 347 4th Dist 2009 see 5 ILCS 1407lc The county sheriff denied

the FOIA request based on the privacy exemption relying specifically on an exemption
then in FOIA for personnel files and personal information maintained with respect to

employees appointees or elected officials of any public body or applicants for those

positions Gekas 393 Il1App 3d at 576 see 5 ILCS 14071bii West 2006 The
circuit court eventually ordered the release of four internalaffairs files that the court
said contained founded allegations against the sheriff deputy Gekas 393 IllApp3d at
57879 The court also ruled that internalaffairs files which are unfounded should

be excluded in order to protect the deputys privacy Id at 578

On review the Gekas court first discussed the implications of the personnel file

exemption noting that it could not be read to include everything that might be included
within a personnel file Id at 58384 The court then examined the question of whether

the unfounded complaints should be exempt from disclosure under FOIA Id at 585
It analyzed the effect of the limiting language information that bears on the public

duties of public employees and officials on the privacy exemption and concluded

Whether information bears on or is relevant to relates to or has
reference to the public duties of public employees depends on the subject

matter of the information not its ultimate accuracy Complaints
founded or unfounded that the sheriffs deputy committed misconduct in

his capacity as a deputy sheriff are information that bears on his public
duties and the disclosure of such information shall not be considered an

invasion of personal privacy 5 ILCS 14071b West 2006

The General Assembly has since amended the Act and removed the personnel file
exemption at 5 ILCS 14071bii but has left intact the limiting language in the

privacy exemption See 5 ILCS 14071c In light of the Gekas courts emphasis on
the limiting language in the privacy exemption and its broad interpretation of that
language we have concluded that an employee evaluation is a public record that bears

on the public duties of public employees As such disclosure of such evaluations does
not constitute an unwarranted invasion of the personal privacy of the employees

1
This limiting language had been codified at 5 ILCS 14071b prior to the amendments to FOIA Under

the amended FOIA which took effect January 1 2010 the language is codified at 5 ILCS 14071c
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Moreover any effect that disclosure of these evaluations may have on the Universitys
ability to evaluate its employees does not outweigh the publics right to scrutinize the

performance of public employees and the Universitys process for evaluating these
employees

Finally we recognize that the Universitys employee performance evaluations may
contain information that may be redacted under other exemptions in FOIA As you

know the use of the exemption in subsection 71f of FOIA requires preapproval from
our office The use of other exemptions such as the use of the subsection 71b

exemption to withhold private information as narrowly defined in FOIA does not
require preapproval from our office In this letter we are responding only to the notice of

intent to deny disclosure of information under Section 71c of FOIA

Should you have questions or concerns please feel free to contact me at 312 7930865
This correspondence shall serve to close this matter

Sincerely

Cara Smith

Public Access Counselor

By

Sara Gadola Gallagher
Deputy Public Access Counselor

cc Mr Joe Vardon

ProjectsInvestigations Editor
The Toledo Blade

541 North Superior Street
Toledo Ohio 43660


